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Before the
Federal Communications Commission
Washington, D.C. 20554 RV

o

[n the Matter of

Implementation of the

Telecommunications Act of 1996: CC Docket No. 96-115

s
Telecommunications Carriers’ Use
of Customer Proprietary Network
Information and Other Customer
Information

PETTTI FOR RECONSIDERATION

ALLTEL Communications, Inc.' ¢ “ALLTEL"), pursuant to section 1.429 of
the Commission’s rules, hereby submits its petition for reconsideration of the Second
Report and Order and Further Notice of Proposed Rulemaking in the above-referenced
matter.” ALLTEL joins other carriers and associations in seeking reconsideration on

issues of critical importance to carriers and consumers alike. These issues have

' ALLTEL Communications, Inc. is the subsidiary of ALLTEL Corporation through which CMRS, long

distance, and other competitive telecommunications services are provided to subscribers.  Other
affiliates and subsidiaries of ALLTEL Corporation provide wireline local exchange services in various
states.

* Second Report and Order and Further Notice of Proposed Rulemaking in CC Docket No. 96-115 and
CC Docket No. 96-149 , FCC 98-27 (released February 26. 1998) (ihe “Second Report and Order”). _
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previously been brought 1o the Commission’s attention but have been either partially
clarified or otherwise not disposed of in the Commission’s recent Order.’  Among
these issues are: the controversial “win-back™ rule: the clarified but still untenable rule
governing use of CPNI to market CPE uand information services: the detailed
safeguards requirements: and the request for deferral or stay of the effective date of the

Second Report and Order pending reconsideration

l. The Effective Date of the Second Report and Order
Should be Stayved or Deferred Pending Reconsideration

As an initial matter. ALLTEL notes. as it did in ity comments on the CTIA
petition. that Section 222 of the Communications Act is self-executing and was
eftective on the date the Telecommunications Act of 1996 became law.  No rule
making was required to implement Section 2272 rather. the instant proceeding was
initiated in response to the requests tor guidance submitted largely by wireline local
exchange carriers.  Grant of either the motion tor deferral of the effective date or the
G'TE stay request does not therefore undermine the objectives of Section 222 bui

rather, as noted by CTIA. simply maintains the status quo.  In view of the

Sec tor example, CTIA Requaest for Deterral and Clarification filed April 24, 1998) and the GTE
Petition for Temporary Forbearance or. in the Alternasive Motion (o Stav (filed April 29, 1998). The
CTIA and GTE filings were placed on public notice expeditiousiy by the Commission and generated
numerous comments from hoth wireless and wireline carriers supporting either the stay or deferrat of the
ertective date of the Sceond Report and Order. The Cemmission, regrettably, has yet to act on these
requests 1o stay, forbear or defer the effectave date ot the rules pending reconsideration,

See QOrder in CC Docket No. 96-115, DA 98-971 (refeased May 210 1998 (the ~Order™ ). For
example. the Qrder, provided the requested clarificarion that sumple fists of subseriber names, address
and phone numbers did not constitute CPNT for purpases o section 222 of the Act or the Comumission
rules The Order, however faded o etther sty or otherwise deter the offective date of the rules or
modify (he controversial “wvn-back™ provision now contamed 1 section 04 2005(b) 30 of the rules.




uncertainties” and new requirements generatecf hv the new CPNI rules. many of which
co well beyond the text of Section 2227 preservation of the status guo serves the public
interest because it maintains a level playing field for the use of CPNI pending
reconsideration and further clarification of the rules  If the competitive CMRS marke!
15 to continue to thrive and provide the true henefits of competition to consumers, all
carriers must be able to market their services under the same clear and well defined set
of rules.  Similarly. no carrier should be forced to unnecessarily restrain its marketing
efforts  or expend the resources necessary (o comply  with the Commission -
mordinately detailed sateguard requirements until the rules are settled.

As amply demonstrated by CTIA. the Commission has broad discretion under

hoth the Administrative Procedures Act and its own rules 10 defer the effective date ot

the Second Report and Order.  The need for deferral is particularly keen in view of the
procedural issues raised by CTIA, notably the lack of notice of the prospective

promulgation of new Section 64.2005(h)3) ot the rules and the nbsence ot any record

In this connection, ALLTEL notes that the Commission has deferred the effective date of the Second
Report and Order as it regards enforcement of the safeguard requirements and s currently considering
further enforcement mechanisms.  While supporting  the positnon that carrers desperately need adequaie
thne 10 implement the safeguards should they survive reconsideration. ALLTEL is constrained to note
that the separation of the etfective date of the new rules srom shat -+ the entorcement mechanisms, as o
purcly practical matter, essentially maintains the status e

I'he abundant uncertamiy over the scope of the rules o demonstrated by the need for CTIA o request
clarification on cven the most clemental definitional mamer  whether a simple subscriber list constitutes
CPNL O Although ALLTEL believes that a subscriber fist ot names and addresses does not constitute
cither CPNI or subscriber fist mformadion under the Secton 222 definition . it shares CTIAS request thie
the rule be clarified.

As noted below, the safeguards required by the Comnussion are new oo many CMRS carriers and othes
carriers not previously 1o Computer HE

As noted by many of those filing comments in response (e the € FIA and GTE filings, Section 222
required neither the detailed -afeguards or the “win-back ™ rale promulgated by the Commission in the
Scecond Report and Order




supporting the adoption of the new rule  Similariv. in ALLTEL '« view. the application
ol a time-worn doctrine of wireline regulation t¢ 2 substantial number of wireless
carriers for the first tme. rises to the level of arbitrary and capricious decision making
Application of the Computer I doctrine separating information services, CPE. and
basic services to CMRS services is, as amply and tully argued by CTIA and others.
without any basis in policy or the record.  The new rule uliimately harms both the
carriers” ability to compete in the marketplace and the subscribers ability o receive the
service packages they desire at a favorable price

ALLTEL renews 1ts request that any deferral o the effective date of the Second

Report and Order’s sateguard requirements should be tacked onto the current eighi
month period for deferral of enforcement of the safeguard provisions so that CMRS
carriers may have the time required to adequately develop and mmplement the detatled
safeguards the CPNI rules now require. should thev survive reconsideration.  The
Commission placed the safeguard requirements on all carriers largely because
subscriber privacy concerns apply regardless of the size of the carrier or market share
I'he Commission. however, acknowledged that its new ('PNI scheme would place
additional burdens on those carriers who were not previoushy subject to the Computer
[T CPNI requirements and invited small and rural carriers 1o seek a waiver of the rulex

. £} . ~
where the requirements would be unduly hurdensome ™ ALLTEL is one of a number

" Second Report and Qrder at para. 193.

" Second Report and Order at para. 194, In this comection. ALLTEL notes that the refiet sought by
ALLTEL and CTIA for CMRS carriers should be granted to any telecommmumeations carrier which had
previously not be heen subject to the Computer T CPNI requiremenis. including ALLTEL s affiliated
wcad exchange compapices  In this connection. ALLTEL also «upports “he substance of the GTE petiticn




of such carriers; it has never been subject 10 the Computer HI CPNI requirements and
the safeguard requirements are new (o it.  The development and implementation of the
satfeguard systems and the 1raining of personnel will rake both time and resources. The
cight month deferral pertod for enforcement »f the safeguard requirements is not
simply an insufficient amount of time: 1t s a4 dracoman deadline which augers for
haphazard implementation and puts a carrier at risk of non-compliance despite its best
efforts. 1t places a competitive advantage 1 the hands of those companies with far
greater resources and more experience in dealing with CPNI safeguards. which.
should be noted. were instituted to police then greater anticompetitive potential !

Deferral  of the Second Report and  Order’s safeguard  provisions  pending

reconsideration would give carriers the needed additional time to comply. should the

I
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rules continue to exist or be modified i the wake of reconsideration.”™ The deferrul
would also conserve the Commission’s resources and prevent it trom having to rule on

waiver requests prior to the expiration of the deferral Hf the enforcement period.

This concern is particularly keen where. as i the Order, the Commission has seen it to deem the
notices provided by larger carriers subject (o the Computer H regimen as substantially complying wiils
the new rules governing CPNI See Order i pages & 10

In this connection. ALLTEL notes that Scction 222, while naposing the obligation on carriers 1
protect CPNI, nowhere requires the extensive set of safeguards which the Comnussion has now
promulgaied.



I1. The Commuission Should Abandon the Distinction
For CPE and Information Services and Freely Permit

The interrelationship amoung CPE . information services and the provision of
the underlying service has been well documented and argued by (CTIA in the wireless
context and by GTE in hoth the wireless and wircline contexts ~ While the
Commission 1 its recent Order provided wircless carriers with some flexibility to
market fully bundled services. ' it refused to tully release wireless carriers tfrom the
remnants of wireline regulation. 8 By maintaining the prohibition on the use of CPNI
to bundle service, CPE and information services where the subscriber has only signed
up for service, however the Commission has tgnored the essence of CTIA's and other
carriers’ arguments as to the basic mterrelationship of ~ervice equipment and

. N . . . . { - s . v
information services in the wireless market. For example. the clarification offered

by the Commission in the Order would. in practice. preclude a carrier from using
CPNI to market a digital phone to an analog subscriber who smmply had their own
phone in hand when first subscribing for service  In such sitnations, the public policy
reasons 10 permit use of CPNI to market CPFE for digital conversions are no less

compelling than where the subscriber had purchased both the service and the phone

Sce CTIA petition at page 16: GTE petition at pages 910

5

See Qrder. at pages 36
In an cra of converging high-speed technologies dependent en hoth service and equipment for
delivery. ALLTEL believes that the prohibiton on wireline bundhing of service and CPE makes ligth

sense as GTE persuasivels argues

See for example. Comments of SBC Communications Inc dated May 8. 1998) at page 3-9.



from the same carrier. Instead of providing a narrowly drawn distinction for the
wireless industry in order to preserve the vitality of the bundling prohibition on
wireline carriers, the Commission should do awav with the prohibition on the use of
CPNI to market CPE and information services entirelv

1. The "Win-Back™ Rule Was Not Required by
Section 222 and Its Application Harms Competition.

Section 64.2005¢(bi3) of the rules nrohibits « carrier’s use of CPNI o “win-
back ™ a customer or possibly simply retain a customer. As amply argued to CTIA in
its petition, the rule. frustrates the vigorous price competition which results when
different carriers compete for the subscriber '« account. In essence. the rule deprives
the subscriber of engaging competing carriers 11 a bidding war - No such result could
be less 1in the consumer’s interest. In view of the wssues raised by CTIA including the
absence of any basis in section 222 of the Act and the fack of requisite prospective
notice of the rule’s promulgation, the Commisston should. on reconsideration.

chiminate section 64.2005(b)(3),

fn this connection, ALLTEL agrees with other carriers. such as SBC Communications, Inc.. tha
have argued persuasively m the wireline context that the CPE vesirictions inordinately interfere with rhe
marketing of caller 1D equipment and equipment needed tor hivh speed data networks. See SBC
Comments (filed May &0 1998 at pages 13-19



IV.  The Safeguards Are Overly Burdensome and
the Detail Required by the Commission is

Not Required by Section 222

The Commission has instituted use restrictions on CPNT with granular detail.
including a system of “flags™ which must not only appear on the first computer screen.
hut must be in the first few lines of that screen ~ The Commission has noted further.
that while it intends to enforce its rules upon the effective date 1t will not seek to
enforce the safeguard requirements for a period ot eight months. '’ While the record
indicates that certain carriers noted that the flag svstem would he casy to implement.
those carriers were generally subject to the Computer 1 rcqmrements,m Virtually all
other carriers, whether wireline or wireless. rural or urban. must start from scratch.
Although the Commission has indicated that it will defer its enforcement of the
safeguard rules for eight months. that period contradicts indications in the record that
use restrictions could take 9-18 months to implement for the largest carriers.”

While small and rural carriers may aviail themselves of the waiver process. the
Commission is under the obligation in the first instance to justity the imposition of
these rules on all carmers and to assess their impact on smaller carriers.  Commission
mantfestly failed to do so either by affording wireless small or rural carriers additional

time to comply with the rules or by modifving the requirements 1o {it the resources

" See Second Report and Qrder at para 198

Id. at para 202

For example, the Commission cites Bell Atddannc/NYNEXN as one of those carriers indicating rhat she
flag system could be mmplemented with some degree of case

See Second Report and Order at n. 687




.

these carrers.”  In view of the fact that section 222 nowhere requires the elaborate set
of safeguards which the Commission now includes in its rules, the Commission must
reconsider the application of the enforcement time trames and other requirements to
wireless. rural and small carriers. At a minimum. @< noted above. the Commission
<hould defer the sateguard requirements for these carriers pending reconsideration of

the rule

Respecttully submitted,

ALLTEL ommunications. Inc.

) /)

By: il
Glenn S. Rahin

ALLTEL Corporate Services. Inc.
655 15th Street. N.W

Suite 220

Washington, D.C. 20005

(202) 783-3976

Dated: May 26. 1998

In this connection, ALLTEL notes that the sateguards are vet another Commission mandate which will
ultimately siphon off the resources perhiaps better spent on the deplovment of advanced and competitive
telecommunications infrastructure.



